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	COUNCIL ASSESSMENT REPORT
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Central Coast Development Control Plan 2022

	TOTAL & UNIQUE SUBMISSIONS  
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	Attachment 1: Draft recommended conditions of consent
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Attachment 4: NSW EPA General Terms of Approval

	SPECIAL INFRASTRUCTURE CONTRIBUTIONS (S7.24)
	N/A

	RECOMMENDATION
	Approval
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	SCHEDULED MEETING DATE
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	PREPARED BY
	Jenny Tattam – Senior Development Planner
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	17 October 2024


EXECUTIVE SUMMARY 
Council is in receipt of Development Application No. DA/1474/2023 which seeks consent for alterations and additions to an existing asphalt plant. Specifically, it proposes improvements to the asphalt plant, construction of new administration building and car park areas and increase in the amount of asphalt to be produced from 100,000 tonnes per annum (tpa) to 400,000 tpa and an increase in the amount of reclaimed asphalt pavement (RAP) to be processed from 20,000 tpa up to 99,000 tpa.

The subject site is known as 203 Tooheys Road, Bushells Ridge (‘the site’). It is located between Tooheys Road to the north and the A43 Pacific Motorway to the south. The site has an irregular shape and an area of approximately 15.2ha. Vehicle access is taken from Tooheys Road.

The site has been developed for the purposes of an asphalt plant that was approved and constructed under development consent DA/1511/2016 issued by Central Coast Council on 9 April 2018. The asphalt plant is approved to operate 24 hours a day, seven days a week.

The subject proposal is limited to the existing developed portion of the site currently used for asphalt production.

The proposed development is classified as both designated and integrated development under Part 4 of the Environmental Planning and Assessment Act 1979. Accordingly, the NSW Department of Planning & Environment has issued Secretary’s Environmental Assessment Requirements (SEARs) for the development proposal and the application was also referred to the Environment Protection Authority (EPA) as a ‘scheduled activity’.

The site contains a natural watercourse in the south-western corner. The proposed works are located over 40 metres from the watercourse therefore, the application is not required to be referred to the NSW Department of Primary Industries – Water under the Water Management Act 2000. 

The proposal is permissible within the E4 General Industrial zone under the Central Coast Local Environmental Plan 2022 (the LEP) and the proposed use is considered consistent with the character of the locality, being an established industrial area.

The SEARS issued by the Department of Planning and Environment identified the following matters that needed to be addressed in the Environmental Impact Statement (EIS) prepared in support of the development:

· Strategic and statutory context

· Suitability of the site

· Waste management

· Hazards and risk

· Fire and incident management

· Air quality

· Noise and vibration

· Soil and water

· Traffic and transport

· Biodiversity

· Visual 

· Heritage 

Having undertaken an assessment of the application and given due regard to the submission received in response to the notification of the application, and with the extra protections provided by the general terms of approval issued by the EPA it is considered that the prepared EIS and supporting documentation has adequately addressed the potential noise, air quality, odour, visual, traffic impacts and risks associated with the development. 

The EPA requested additional information in regard to surface and groundwater impacts. They have advised that the information provided in response addressed most of the risk, however residual risks remain. Therefore, a water pollution discharge assessment and a subsequent water management options assessment is required as part of the GTAs to identify and mitigate any impacts that any discharges leaving the premises could have.

Jurisdictional prerequisites to the grant of consent imposed by the following controls have been satisfied including:

· Section 4.6 of the Resilience and Hazards SEPP for consideration of whether the land is contaminated;

· Clause 2.22(4) of the Transport and Infrastructure SEPP in relation traffic-generating development.

The application was placed on public exhibition from 6 October 2023 to 7 November 2023, with one submission being received. The issues are considered further in this report. 

The application is referred to the Hunter and Central Coast Regional Planning Panel (the Panel) as the development is ‘regionally significant development’, pursuant to section 2.19 and Clause 7(1)(c) of Schedule 6 of State Environmental Planning Policy (Planning Systems) 2021 as the proposal is categorised as designated development and is for the purpose of a waste management facility under Clause 45 of Schedule 3 to the EP&A Regulation 2021.
The key issues associated with the proposal included:

1. Potential visual impacts of raised RAP stockpiles – a visual impact assessment was provided by the applicant which adequately demonstrates that any visual impacts will be negligible.

2. Traffic - the proposed traffic generation and access are considered acceptable and discussed further in the key issues section of the report.

3. Biodiversity – the applicant undertook additional surveys and provided a Conservation Management Plan to ensure suitable long-term management of threatened species on the site. GTA’s issued by the EPA provide further protection.
Following a thorough assessment of the matters for consideration under section 4.15 of the EP&A Act, the relevant planning controls, issues raised in referrals and the key issues identified in this report, it is considered that the application can be supported. 

Pursuant to Section 4.16(1)(a) of the EP&A Act, DA/1474/2023 is recommended for approval subject to conditions contained at Attachment A of this report.  

1. THE SITE AND LOCALITY

1.1 The Site 

The site is legally described as Lot 10 DP834953 and it is commonly known as 203 Tooheys Road, Bushells Ridge.

The site is located on the southern side of Tooheys Road and the northern side of the Motorway Link Road. The site has a frontage of approximately 500m to Tooheys Road and approximately 550m to Motorway Link Road. The site has an irregular shape and an overall area of approximately 15.2ha. Vehicular access to the site is from Tooheys Road to the north.

The land slopes from Tooheys Road at a relatively consistent grade of between 5-12% to the Motorway Link Road to the south and to Wallarah Creek located in the south-western corner of the site. 
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Figure 1: Aerial photo of the site and surrounds
The site is owned and operated by Fulton Hogan. The eastern portion of the site has been developed with an asphalt plant which was previously approved and constructed under development consent DA/1511/2026 (issued on 9 April 2018) and permits the asphalt plant to:

· produce up to 100,000 tonnes per annum (tpa) of asphalt;

· process 20,000 tpa of reclaimed asphalt pavement (RAP).

The asphalt plant is approved to operate 24 hours a day, seven days a week.

Wallarah Creek is located approximately 110m south-west of the existing asphalt plant. The remainder of the site supports regenerating bushland.

The site is identified as bushfire prone land on Council’s maps and is partly flood prone as indicated on the maps below:
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Figure 2: Bushfire prone land
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Figure 3: 1% AEP flood event (blue), PMF (purple)
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Figure 4: Photo of the existing asphalt plant
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Figure 5: Photo of the existing asphalt plant
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Figure 6: Existing covered storage bunker
[image: image9.png]



Figure 7: Existing RAP stockpiles
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Figure 8: View into the existing conservation area on the site
1.2 The Locality 

The surrounding properties are characterised by rural residential development, a clay mine/brickworks, and vacant land. 
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Figure 9: Aerial photo of the site and surrounds
The parcel of land adjoining the eastern boundary is undeveloped and owned by the Darkinjung Local Aboriginal Land Council. The land immediately to the north and north-east is occupied by a clay mine/brick works operated by Boral and there is a direct tenure in place with the Crown for this purpose. 

The property adjoining the western boundary is partially cleared and includes a few sheds. The remainder of properties to the west and north-west (on the opposite side of Tooheys Road) are owned by Wyong Coal and developed with dwellings (rural residential development). The closest dwelling to the existing asphalt plant is located approximately 1km to the west. The land owned by Wyong Coal is approved for the development of the Wallarah 2 Coal Project and the properties along Tooheys Road are identified for use as surface facilities for the project.

The Great Northern Railway is located approximately 800m to the east, with the suburb of Blue Haven a further 500m past the railway line. Residential properties in Blue Haven are separated from the site by environmental conservation areas, Motorway Link Road and the Main Northern Railway.
2. THE PROPOSAL AND BACKGROUND 
2.1 The Proposal 

Development consent is sought for alterations and additions to the existing asphalt plant. 

Specifically, the proposal includes:

· Increasing the production of asphalt to a maximum of 400,000 tonnes per year (tpa).

· Increasing the current importation and processing limit of RAP from 20,000 tpa to 99,000 tpa.

· Re-configure and improve existing ancillary infrastructure at the project site, including:

· Installing additional hot storage bins at the asphalt plant.

· Construction of a new office, car parking area, workshop and laboratory.

· Removal of existing temporary office buildings from the site.

· Adding an additional RAP storage area.

· Increasing the height of RAP stockpiles to a maximum of 10 metres high.

· Installing additional bulk material storage bays.

· Storing additional hazardous substances and dangerous goods.

· Installing rainwater tanks.
· Minor increase to existing site landscaping.
· Installing a new wastewater treatment system.

The project will not involve any extensions to the existing development footprint, clearing of native vegetation or bulk earthworks. It also doesn’t involve any changes to the current operating hours or processing activities.
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Figure 12: Closer view of proposed administration area
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Figure 13: Proposed office building
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Figure 14: Proposed works - asphalt plant upgrade
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Figure 15: Proposed east elevation - asphalt plant with new works shown in red
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Figure 16: Proposed north elevation - asphalt plant with new works shown in red

Table 1: Development Data

	Control 
	Proposal

	Site area
	15.2 hectares

	GFA
	2,674m²

	Capacity
	Asphalt production – 400,000 tonnes per annum (tpa)

Importation and processing of RAP – 99,000 tpa

	Hours of Operation
	24 hours per day, seven days a week. Typically, day shift is Monday to Saturday commencing at 6 am, with night shift Sunday to Thursday commencing at 6 pm.

	Max Height
	10.3m - proposed storage bunker

7.2m – administration building

10m – RAP storage piles

	Landscaped area
	5793m² (existing 4,441m² + proposed 1,352m²)

	Number of staff
	20 full time staff, while an additional 15 Fulton Hogan employees may also utilise the site for amenities.

	Car Parking spaces
	36

	Setbacks
	Development is within the existing footprint. Proposed new administration building is setback 19.344m from Tooheys Road.


2.2 Background

Secretary’s Environmental Assessment Requirements (SEARs) were issued for the subject development by the Director, Industry Assessments of the Department of Planning and Environment (DPE) on 31 August 2022. The SEARs were also accompanied by assessment requirements from Crown Lands, Transport for NSW, NSW EPA, the Biodiversity and Conservation Division of the NSW Department of Planning, Industry & Environment.

The SEARs required consultation with the relevant stakeholders including:

· Department of Planning and Environment 

· Environment and Heritage Group

· NSW EPA

· Crown Lands Division

· Transport for NSW

· Fire & Rescue NSW

· WaterNSW

· Darkinjung Local Aboriginal Land Council

· Central Coast Council

· Surrounding landowners and occupants likely to be impacted by the proposal.

The EIS advises that consultation with the above stakeholders was undertaken except for Water NSW.  The project will not impact any aspects governed by Water NSW including dams or drinking water catchments, and as such consultation with this agency was not deemed required. The EIS notes the above stakeholders did not raise any additional issues during pre-lodgement consultation.
The development application was lodged on 20 September 2023. A chronology of the development application since lodgement is outlined below including the Panel’s involvement with the application:

Table 2: Chronology of the DA

	Date
	Event

	31 August 2022
	Secretary’s Environmental Assessment Requirements (SEARs) issued

	20 September 2023
	DA lodged with Council 

	28 September 2023
	DA referred to external agencies 

	6 October 2023
	Exhibition of the application, closed on 7 November 2023

	10 October 2023
	NSW RFS provides recommended conditions

	14 November 2023
	Panel Kick Off Briefing  

	28 November 2023
	NSW EPA issued request for information

	6 December 2023
	DPE Biodiversity and Conservation Division issues request for information

	30 January 2024
	Request for Information from Council to applicant

	12 February 2024
	Applicant requests a three month extension of time to provide requested information

	2 May 2024
	Further information provided by applicant

	17 June 2024
	NSW EPA requests further information

	31 July 2024
	Transport for NSW provides final comments

	16 October 2024
	NSW EPA issued GTAs.


2.3 Site History 
· DA/552/2010 – for 18 lot industrial subdivision (17 development lots and 1 residue lot) was approved on 23 September 2010.

· DA/552/2010/A – seeking amendment to Condition No. 2 was withdrawn on 23 December 2015 following advice from Council that the proposed amendment could not be supported. 

· DA/552/2010/B – for the consolidation of three of the approved allotments into a single allotment was approved on 8 January 2016. 

· DA/251/2016– for two lot subdivision was approved on 26 May 2016. The consent approved the subdivision of the land from one into two lots to facilitate the sale of the land for the development of an industrial activity on proposed Lot 1 (Fulton Hogan). The assessment report at the time stated that the proposed subdivision would act as Stage No. 1 of the wider subdivision of the site approved via DA/552/2010 as amended.

· DA/552/2010/C – to stage the subdivision works and amend the lot configuration and sizes was approved on 27 May 2016.

· DA/1511/2016 – for the construction and operation of an asphalt plant and reclaimed asphalt pavement processing area was approved on 9 April 2018. The site is to be located on proposed lot 1 within the subdivision of Lot 10 DP834953 (DA/251/2016 as modified). Proposed lot 1 has a site area of approximately 3.47ha.

· DA/251/2016/A - amendment of the lot configuration in response to the location of endangered flora species (Corunastylis sp. Charmhaven) on the site was approved on 1 June 2018. The endangered flora was located during ecological studies carried out in conjunction with DA/1511/2016 for the construction of an asphalt batching plant on the subject site. The amended lot layout proposed that all the endangered ecological species are to be located on proposed lot 2 with proposed lot 1 to be developed for the proposed asphalt plant. The areas containing the endangered flora were proposed to be set aside for future protection and management in accordance with the Plan of Management submitted with the application. The approved lot sizes in the original application were 3.027Ha (Lot 1) and 12.11Ha (Lot 2) and the amended lot sizes were 3.47Ha (Lot 1) and 11.67Ha (Lot 2). The consent included conditions requiring an amended Conservation Management Plan (CMP) and reporting to the Council for a period of three years regarding implementation of the CMP.

· DA/1511/2016/A – to amend condition 2.3 relating to the registration of the two-lot subdivision to create proposed lot 1 to which the proposed asphalt plant will be located – moving it to the prior to issue of occupation certificate and creating condition 5.24. The application was approved on 4 September 2018.

· DA/1511/2016/B – proposed to delete condition 5.24 which requires the registration of the proposed two lot subdivision on Lot 10 DP834953, No 203 Tooheys Road, Bushells Ridge with NSW Land Registry Services prior to the issue of the Occupation Certificate for the asphalt plant was approved on 28 March 2019. The assessment report at the time stated the following:

The applicant has requested that due to the significant delays currently being experienced by Hunter Land in completing the requirements of the subdivision under DA/251/2016 (as modified), namely the installation of power and water mains and the upgrade of Tooheys Road, that several conditions of development consent 1511/2018, be amended and deleted to enable the asphalt plant to operate prior to the installation of power and water mains and the upgrade of Tooheys Road.

The applicant has indicated that the critical aspect of the development at this stage is being able to operate the asphalt plant as they have multiple contracts for the M1 upgrade for the supply of 25,000+ tonnes of asphalt which is to be manufactured at the Bushells Ridge facility. Construction and occupation of the remaining buildings and associated works are to be undertaken at a later stage. 

The applicant has indicated that they are aware that by deleting condition 5.24, permanent power and water mains and the upgrade of Tooheys Road may not eventuate, however permanent services are not required to operate the asphalt plant. The proposed asphalt plant will be able to operate via an on-site generator and installation of additional water tanks until such time as permanent supplies are made available.

Conditions were added which required the installation of a generator capable of servicing the operation of the asphalt plant and all buildings associated with the use, installation of water tanks, removal of generator upon connection to electricity and gas and removal of water tanks upon connection to reticulated water. Approved on 28 March 2019.

· DA/1511/2016/C – in order to rectify an issue regarding additional waste products stored on-site and used within the asphalt production process, this modification was to amend condition 6.12 to include all waste products that are stored on-site. Approved on 5 November 2020.

· PDA/12/2022 – a Pre-DA meeting was held to discuss a proposal to create an additional development footprint, add a depot and increase the production of the existing asphalt plant from 100,000 tonnes per year to 200,000 tonnes per year as well as associated reclaimed asphalt pavement (RAP) stockpiling and processing.

3. STATUTORY CONSIDERATIONS 
When determining a development application, the consent authority must take into consideration the matters outlined in Section 4.15(1) of the Environmental Planning and Assessment Act 1979 (‘EP&A Act’). These matters as are of relevance to the development application include the following:

(a) the provisions of any environmental planning instrument, proposed instrument, development control plan, planning agreement and the regulations
(i)  any environmental planning instrument, and

(ii)  any proposed instrument that is or has been the subject of public consultation under this Act and that has been notified to the consent authority (unless the Planning Secretary has notified the consent authority that the making of the proposed instrument has been deferred indefinitely or has not been approved), and

(iii)  any development control plan, and

(iiia)  any planning agreement that has been entered into under section 7.4, or any draft planning agreement that a developer has offered to enter into under section 7.4, and

(iv)  the regulations (to the extent that they prescribe matters for the purposes of this paragraph),

that apply to the land to which the development application relates,
(b) the likely impacts of that development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality,

(c) the suitability of the site for the development,

(d) any submissions made in accordance with this Act or the regulations,

(e) the public interest.

These matters are further considered below. 

It is noted that the proposal is considered to be (which are considered further in this report):

· Integrated Development (s4.46)

· Designated Development (s4.10)

· Requiring referral (s4.13)

The application was also referred to the Rural Fire Service for advice under s4.14 of the EP&A Act as the site is bush fire prone land.

3.1.
Protection of the Environment Operations Act 1997
The development is Integrated Development with the NSW Environment Protection Authority (EPA) as the proposal requires an environmental protection licence (EPL) under s47 and s48 of the Protection of the Environment Operations Act 1997 (POEO Act). The development requires an environmental protection licence (EPL) because under Schedule 1 of the POEO Act the development involves waste processing (non-thermal treatment) activities and processing more than 6,000 tonnes per year, and waste storage involving more than 6,000 tonnes of waste per year. 

As the premises is already licensed (EPL 21239) for both Waste Processing (non-thermal treatment) and Waste Storage, the applicant will have to apply for a licence variation to increase the capacity of these activities, which will be separately reviewed. 

The NSW EPA requested additional information on 28 November 2023 and 17 June 2024. The Applicant provided a response and additional information addressing the NSW EPA’s requests. The NSW EPA issued their General Terms of Approval on 16 October 2024.

3.1 Environmental Planning Instruments, proposed instrument, development control plan, planning agreement and the regulations 

The relevant environmental planning instruments, proposed instruments, development control plans, planning agreements and the matters for consideration under the Regulation are considered below. 
(a) Section 4.15(1)(a)(i) - Provisions of Environmental Planning Instruments

The following Environmental Planning Instruments are relevant to this application:
· State Environmental Planning Policy (Planning Systems) 2021
· State Environmental Planning Policy (Biodiversity and Conservation) 2021
· State Environmental Planning Policy (Resilience and Hazards) 2021
· State Environmental Planning Policy (Transport and Infrastructure) 2021
· Central Coast Local Environmental Plan 2022

· Central Coast Development Control Plan 2022

A summary of the key matters for consideration arising from these State Environmental Planning Policies are outlined in Table 3 and considered in more detail below.

Table 3: Summary of Applicable Environmental Planning Instruments

	EPI

	Matters for Consideration

	Comply (Y/N)

	State Environmental Planning Policy (Planning Systems) 2021


	Chapter 2: State and Regional Development 

· Section 2.19(1) declares the proposal regionally significant development pursuant to Clause 7 of Schedule 6 as it comprises development for the purposes of waste management facility or works that meet the requirements for designated development under the Environmental Planning and Assessment Regulation 2021, Schedule 3, section 45.
	Yes

	State Environmental Planning Policy (Biodiversity & Conservation) 2021

 
	Chapter 4: Koala Habitat Protection 2021

The site is not considered to be core koala habitat. The proposal is not anticipated to impact koalas.


	Yes

	State Environmental Planning Policy (Resilience & Hazards) 2021
	Chapter 3: Hazardous and offensive development

· The development is not considered to be a hazardous or offensive industry.

Chapter 4: Remediation of Land
· Section 4.6 - Contamination and remediation has been considered in the Contamination Report and the proposal is satisfactory subject to conditions.
	Yes

	State Environmental Planning Policy (Transport and Infrastructure) 2021


	Chapter 2: Infrastructure

· Section 2.1221(4) - Traffic-generating development
	Yes

	Proposed Instruments 
	No compliance issues identified.
	Yes

	Central Coast Local Environmental Plan 2022
	· Clause 2.3 – Permissibility and zone objectives

· Clause 5.21 – Flood planning

· Clause 7.6 – Essential services
	Yes

	Central Coast Development Control Plan 2022
	· Chapter 2.9 – Industrial Development

· Chapter 2.13 – Transport and Parking

· Chapter 2.14 – Site Waste Management

· Chapter 2.17 – Character and Scenic Quality

· Chapter 3.3 – Onsite Sewer Management
	Yes


Consideration of the relevant SEPPs is outlined below.

State Environmental Planning Policy (Planning Systems) 2021 (‘Planning Systems SEPP’)
Chapter 2: State and Regional Development 

The proposal is regionally significant development pursuant to Section 2.19(1) as it satisfies the criteria in Clause 7 of Schedule 6 of the Planning Systems SEPP as the proposal is development for particular designated development being waste management facilities or works. Accordingly, the Hunter and Central Coast Regional Planning Panel is the consent authority for the application. The proposal is consistent with this Policy. 

State Environmental Planning Policy (Biodiversity and Conservation) 2021
Chapter 4: Koala Habitat Protection 2021

This Chapter aims to encourage the proper conservation and management of areas of natural vegetation that provide habitat for koalas to ensure a permanent free-living population over their present range and to reverse the current trend of koala population decline. 

Council’s Ecologist has confirmed that no Koala feed trees will be removed. Council is satisfied that the development is likely to have low or no impact on koalas or koala habitat.

State Environmental Planning Policy (Resilience and Hazards) 2021

Chapter 3: Hazardous and offensive development

State Environmental Planning Policy (Resilience and Hazards) 2021 defines potentially hazardous and offensive industries as follows:

potentially hazardous industry means a development for the purposes of any industry which, if the development were to operate without employing any measures (including, for example, isolation from existing or likely future development on other land) to reduce or minimise its impact in the locality or on the existing or likely future development on other land, would pose a significant risk in relation to the locality—
(a)  to human health, life or property, or

(b)  to the biophysical environment,

and includes a hazardous industry and a hazardous storage establishment.
potentially offensive industry means a development for the purposes of an industry which, if the development were to operate without employing any measures (including, for example, isolation from existing or likely future development on other land) to reduce or minimise its impact in the locality or on the existing or likely future development on other land, would emit a polluting discharge (including for example, noise) in a manner which would have a significant adverse impact in the locality or on the existing or likely future development on other land, and includes an offensive industry and an offensive storage establishment.

A Preliminary Hazard Analysis forms part of the EIS and provides an assessment of hazards and risks associated with the proposed development. A Preliminary Risk Screening Table has been provided which outlines classes, quantities and location of all dangerous goods and hazardous materials associated with the development as required by the Department of Planning’s SEARs.

The screening assessment found that the quantity of LPG (35,000 L or 17.85 tonnes) to be stored on site in an above ground tank will exceed the screening threshold (10 tonnes) in applying SEPP (Resilience and Hazards). Therefore, the project is ‘potentially hazardous’ and a Preliminary Hazards Assessment (PHA) is required. 

The PHA conducted a detailed assessment of potential major incident scenarios and residual risk after implementation of controls and found that in relation to LPG that the residual risks are acceptably low. Further the location of the LPG storage tank complies with the minimum separation distances in AS/NZ 1596: 2014 The Storing and Handling of LP Gas. 

The quantities of all other dangerous goods do not exceed the threshold quantities detailed in ‘Hazardous and Offensive Development Application Guidelines – Applying SEPP 33’. On this basis, it is considered that the use is unlikely to pose a risk to human life or property and that the development does not comprise a potentially hazardous industry.

Without appropriate engineering and operational measures in place an asphalt batching and recycling facility may generate offensive noise, odour or pollution. However, Air Quality, Noise and Stormwater Impact Assessment Reports have been prepared in support of the EIS and control measures are to be installed within the facility to minimise the release of air, noise and pollution emissions. 

While modelling within the Air Quality assessment found that the proposal complies with the relevant limits in regard to impacts from dust, exhaust stack and odour emissions additional mitigation measures to manage dust during both the construction and operational phase have been recommended – including to fully enclose specific operations through solid screens, tarps or barriers where there is a high potential for dust production, and ensuring that there is an adequate supply of water for effective dust suppression. 

The noise assessment determined that predicted noise levels for the proposal will comply with the construction management levels and operational noise trigger levels at all sensitive receiver locations. 

The Stormwater Assessment found that due to measures in place for the control of potential pollutant sources, and the assessed character of runoff from both the site RAP stockpile / processing areas and the total site, there shall not be pollutants introduced at levels in excess of that anticipated from any other urban / industrial development. Further, the pollutants introduced to site stormwater shall be treated through the site stormwater treatment basins to a standard typical of a modern urban / industrial development. 

With the implementation of such measures and having received General Terms of Approval from the EPA, the development is unlikely to generate excessive amenity impacts so as to be defined as a potentially offensive industry. 

Chapter 4: Remediation of land
The provisions of Chapter 4 of State Environmental Planning Policy (Resilience and Hazards) 2021 (‘the Resilience and Hazards SEPP’) have been considered in the assessment of the development application. Section 4.6 of Resilience and Hazards SEPP requires consent authorities to consider whether the land is contaminated, and if the land is contaminated, it is satisfied that the land is suitable in its contaminated state (or will be suitable, after remediation) for the purpose for which the development is proposed to be carried out. 
The applicant was requested to provide a Preliminary Site Investigation for the proposed office/laboratory/workshop area and associated car park to ensure future workers at the site are not impacted by contamination of the historical use of the site.

The applicant provided a Preliminary Site Investigation (PSI), prepared by Martens and dated 5 April 2024. 

The PSI consisted of a search of historical records and a site walkover. This research found that prior to the construction of the asphalt plant (commencing in 2018), the site was sparsely vegetated bushland. There were two areas of environmental concern identified – potential fill form unknown sources, and asphalt plant operations including the storage of RAP which is currently occurring on the site. 

Analysis concluded that the risk of contamination of the soils beneath the investigation area is very low as a result of the historical site uses. The ‘source – pathway – receptor’ approach shows that there is no easily identifiable linkage between potential contamination sources and future investigation area receptors based on the proposed structures and hardstand surface allowing no access to any underlying soil.

It was therefore concluded that potential contamination risks to future investigation area receptors are low, and that the investigation area is suitable for the proposed construction and use of new office / laboratory / amenities structures and carparking area and ongoing commercial / industrial land use.

Council’s Environmental Health Officer has reviewed the PSI and advised that is has generally addressed the requirements under SEPP (Resilience and Hazards) 2021. Conditions have been recommended.

State Environmental Planning Policy (Transport and Infrastructure) 2021

Chapter 2: Infrastructure

Division 23: Waste or resource management facilities

Section 2.153 permits development for the purpose of waste or resource management facilities to be carried out with consent on land in a prescribed zone. The definition of prescribed zone includes the E4 General Industrial zone. 

Division 17: Roads and traffic

Section 2.122 identifies traffic generating development as development specified Schedule 3 of the SEPP which includes waste or resource management facilities of any size or capacity where the site has a frontage to a road (generally). 

The development application was referred to Transport for NSW (TfNSW) and a response was received on 31 July 2024. TfNSW advised they raise no objection to the development and that there will be no significant impact on the nearby classified (State) road network. TfNSW did not issue any requirements for the proposed development or any recommended conditions of consent.

State Environmental Planning Policy (Sustainable Buildings) 2022
The subject application was lodged but not yet determined prior to the commencement of SEPP Sustainable Buildings on 1 October 2023 and pursuant to the provisions of clause 4.2 the provisions of SEPP Sustainable Buildings do not apply to the application.

Central Coast Local Environmental Plan 2022
The relevant local environmental plan applying to the site is the Central Coast Local Environmental Plan 2022 (‘the LEP’). The aims of the LEP include:

(aa) to protect and promote the use and development of land for arts and cultural activity, including music and other performance arts,

(a) to foster economic, environmental and social well-being so that the Central Coast continues to develop as a sustainable and prosperous place to live, work and visit,

(b) to encourage a range of housing, employment, recreation and services to meet the needs of existing and future residents of the Central Coast,

(c)  to promote the efficient and equitable provision of public services, infrastructure and amenities,

(d) to provide for a range of local and regional community facilities for recreation, culture, health and education purposes,

(e) to conserve, protect and enhance the natural environment of the Central Coast, incorporating ecologically sustainable development,

(f) to conserve, protect and enhance the environmental and cultural heritage of the Central Coast,

(g) to minimise risk to the community in areas subject to environmental hazards, including flooding, climate change and bush fires,

(h) to promote a high standard of urban design that responds appropriately to the existing or desired future character of areas,

(i) to promote design principles in all development to improve the safety, accessibility, health and well-being of residents and visitors,

(j) to concentrate intensive land uses and trip-generating activities in locations that are most accessible to transport and centres,

(k) to encourage the development of sustainable tourism that is compatible with the surrounding environment.

The proposal is considered to be consistent with these aims, particularly (a), (b) and (e).

Zoning and Permissibility (Part 2)

The site is located within the E4 General Industrial Zone pursuant to Clause 2.2 of the LEP as shown with Figure 7 below.
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Figure 17: Zoning Map Extract (Source: LEP)
The Dictionary of the Central Coast LEP 2022 provides the following definitions that are relevant to the proposal.

industry means any of the following—

(a)  general industry,

(b)  heavy industry,

(c)  light industry,

but does not include—

(d)  rural industry, or

(e)  extractive industry, or

(f)  mining.

general industry means a building or place (other than a heavy industry or light industry) that is used to carry out an industrial activity.

Industrial activity means the manufacturing, production, assembling, altering, formulating, repairing, renovating, ornamenting, finishing, cleaning, washing, dismantling, transforming, processing, recycling, adapting or servicing of, or the research and development of, any goods, substances, food, products or articles for commercial purposes, and includes any storage or transportation associated with any such activity.

waste or resource management facility means any of the following—

(a)  a resource recovery facility,

(b)  a waste disposal facility,

(c)  a waste or resource transfer station,

(d)  a building or place that is a combination of any of the things referred to in paragraphs (a)–(c).

resource recovery facility means a building or place used for the recovery of resources from waste, including works or activities such as separating and sorting, processing or treating the waste, composting, temporary storage, transfer or sale of recovered resources, energy generation from gases and water treatment, but not including re-manufacture or disposal of the material by landfill or incineration.

The asphalt batching plant component is classified as ‘general industry’ (within the group term ‘industry’) which is a permissible use with consent in the Land Use Table in Clause 2.3.

The proposed recycling operations (processing of RAP) would be categorised as a ‘resource recovery facility’ (within the group term ‘waste or resource management facility’) and is permissible with consent in the Land Use Table in Clause 2.3.

The zone objectives include the following (pursuant to the Land Use Table in Clause 2.3):

· To provide a range of industrial, warehouse, logistics and related land uses.

· To ensure the efficient and viable use of land for industrial uses.

· To minimise any adverse effect of industry on other land uses.

· To encourage employment opportunities.

· To enable limited non-industrial land uses that provide facilities and services to meet the needs of businesses and workers.

· To ensure that retail, commercial or service land uses in industrial areas are of an ancillary nature.

· To support and protect industrial land for industrial uses.

The proposal is considered to be consistent with these zone objectives for the following reasons:

· The proposed use is of an industrial nature.

· The proposal increases production and efficiency of an existing industrial activity.

· The proposal will provide employment opportunities.

· The proposal is compatible with surrounding land uses.

· The proposal is compatible with the desired future character of the E4 General Industrial zone.

The site is adjoined by E4 General Industrial zoned land to the north, east and west and SP2 Road and Traffic Facility to the south. The closest residential receiver is located approximately 1km north-west of the site.
The proposal is considered to be generally consistent with the context of the site, as the site is within an established industrial area and the proposed use as an asphalt plant is compatible with surrounding uses. 

General Controls and Development Standards (Part 2, 4, 5 and 6)

The LEP also contains controls relating to development standards, miscellaneous provisions and local provisions. The controls relevant to the proposal are considered in Table 4 below. 

Table 4: Consideration of the LEP Controls

	Control
	Requirement 
	Proposal
	Comply

	Height of buildings 

(Cl 4.3(2))
	N/A
	Proposed storage bunker has a maximum height of 10.3m and the proposed administration building has a maximum height of 7.2m.
	Yes

	FSR 

(Cl 4.4(2))
	N/A
	0.017:1
	Yes

	Heritage 

(Cl 5.10)
	N/A
	The site is not nearby to or likely to impact any heritage items listed under the LEP. The applicant also conducted an AHIMS search and did not identify any Aboriginal sites within close proximity of the site.
	Yes

	Flood planning (Cl 5.21)
	The subject site is located within the Wallarah Creek catchment and the southern portion of the subject site has been identified as being impacted by the 1% AEP flood event.
	The proposed development is outside the 1% flood event. There is also flood free evacuation in the 1% AEP event. In regard to climate change the actual development footprint is well above the nearest flood level. Any increased rainfall intensity would not result in the developed area being affected by flooding.
	Yes

	Flood planning (Cl 5.22) 
	The subject site is located within the Wallarah Creek catchment and the southern portion of the subject site has been identified as being impacted by the PMF flood event.
	The proposed development is outside the PMF flood event. Some areas of the A43 Motorway are impacted during the PMF and on this basis, the site would be isolated in the PMF event for a period of less than 2 hours. Should the PMF event occur, the occupants would have safe refuge on the site for the entire isolation period. The proposal is not for a sensitive or hazardous land use.
	Yes

	Essential Services

 (Cl 7.6)
	This Clause requires Council to ensure that services such as water, sewer, electricity, stormwater drainage, and road access and waste management can be adequately provided. 
	The site is already provided with access to all essential services. A new OSSM system is proposed.
	Yes


The proposal is considered to be generally consistent with the LEP.

(b) Section 4.15 (1)(a)(ii) - Provisions of any Proposed Instruments

N/A

(c) Section 4.15(1)(a)(iii) - Provisions of any Development Control Plan

The following Development Control Plan is relevant to this application:

· Central Coast Development Control Plan 2022 (‘the DCP’)
The relevant sections and provisions of the CCDCP 2022 are considered below.

Chapter 2.9 – Industrial Development

Floor space ratio

A maximum floor space ratio of 0.8:1 is applicable.

The buildings have a proposed floor space of 2,674m². Therefore, the development has a floor space ratio of 0.017:1, complying with the requirements of this section.

Setbacks

Setbacks were considered during assessment of the original application for the asphalt plant and the proposal was considered acceptable in this regard.

There are no changes to the existing development footprint that would bring it closer to any boundaries. The proposed new office building is setback 19.344m from the front boundary which exceeds the 10m requirement under the DCP.

There is an existing landscape strip inside the front boundary that was approved under the original consent, and this is not proposed to change. 

Design and appearance of buildings

Given the size and the zoning of the site, the proposed office building is not overly high or bulky. The building sits neatly in the context of the site. A natural colour palette is proposed to sympathise with the surrounding natural environment. The building will address the road frontage with a suitable design that will add visual interest to the area.

Earthworks and retaining

There are no significant earthworks or retaining proposed.

Landscaping

The proposed works are internal to the site and within the existing footprint. Landscape areas were approved as part of the original consent, and this landscaping has been implemented. There shall be a small increase in landscaped areas as a result of this proposal. It is noted that the balance of the site is to be managed under a conservation management plan.

Air Quality and odour control

The applicant has submitted an Air Quality Impact and Greenhouse Gas Assessment (“Assessment”) (Todoroski Air Sciences Pty Ltd, 27 April 2023). The Assessment assessed relevant pollutants for the project including dust emissions which would primarily arise from activities associated with the handling of aggregate and RAP, vehicle movements and wind erosion at the asphalt plant and RAP facility. The other pollutants assessed would arise from the operation of the asphalt plant and be emitted via the associated exhaust stack. Odour emissions from loading of trucks, trucks waiting to be tarped and asphalt stack emission were also assessed. 

The Assessment concludes the proposed increase in production volume will comply with all relevant assessment criteria at relevant receptors and the boundary of the site. The site currently operates under an Operational Environmental Management Plan and the Assessment has included general mitigation and management measures for operational and construction activities on site.  

The site currently operates under an Environmental Protection Licence (EPL) which has odour and dust limit conditions placed on it. Conditions will be recommended to comply with EPL. 

Dust generation is likely during the construction activities and the assessment recommends potential mitigation measures for this phase. Council’s Environment Health Officer has provided recommended conditions of consent.

Noise generation

Construction upgrades to the plant would occur during standard construction hours during times when the asphalt plant is not operational. Construction noise is expected and can be managed through consent conditions.

The project would continue to operate 24 hours, 7 days a week. Typically, day shift is Monday to Saturday commencing at 6 am, with night shift Sunday to Thursday commencing at 6 pm.

Council’s Environmental Health Officer has reviewed the sampling data, methodology and findings of the Noise and Vibration Impact Assessment (SLR, April 2023) (‘NVIA’) and are of the opinion that the proponent satisfies their obligations to future residents and the surrounding community. 

Chapter 2.13 - Transport and Parking

Table 1 provides the car parking requirements for specific land uses. While specific rates for asphalt plants are not provided, industrial developments require:

· Industrial floor space – 1 space per 100m²

· Ancillary office space – 1 space per 40m²

The proposed development has an industrial floor space of 2,033m² (requires 20.33 spaces) and ancillary office space of 641m² (requires 16 spaces). This is a total requirement of 36.33, rounded up to 37 spaces. 

The applicant provided a Traffic and Parking Impact Assessment (prepared by McLaren, dated 22/06/2023). The report notes that the DCP does not include specific rates for asphalt plants and considers that application of the industrial rates is inappropriate as they rely on the input of floor area which does not accurately reflect the operations of an asphalt plant.

The report provides an assessment based on the number of proposed staff and recommends parking at the rate of one space per staff member, based on the maximum number that will attend the site at any one time. The EIS states that the project will provide employment for 20 full time staff, while an additional 15 Fulton Hogan employees may also utilise the site for amenities. This equates to a maximum of 35 people on the site at any one time. The report acknowledges that whilst there may be other non-site based persons associated with the operations such as truck drivers and road crews, these staff are not proposed to be parking on the site. The report states that it conservatively estimates the parking demand to be 35 car parking spaces. The proposed development provides 36 car parking spaces thereby exceeding the estimated demand by one space.

Given that asphalt plants operate differently to traditional industrial activities based around available floor space and that the car parking requirements under both the DCP and the merits assessment by the applicant are generally consistent, the provision of 36 parking spaces is considered to be reasonable in this instance. 

Chapter 2.14 - Site Waste Management

A Waste Minimisation and Management Plan has been submitted with the application. A condition has been included in the development consent requiring the implementation of the Waste Management Plan. The development will also be required to comply with the waste management conditions included within the GTAs issued by the NSW EPA.

Chapter 2.17 – Character and Scenic Quality

The surrounding area of the site is bounded by the M1 Pacific Motorway, Motorway Link Road and the Main Northern Railway line. The zoning in this area changed to industrial in 1995 and as such it was anticipated that this zoning would change the landscape character of this area from one of a vegetated landscape to one comprising industrial type development. To date this change in landscape has been very slow with only the subject site and the Boral site to the north contributing to the industrial character of the area. In addition, the Wallarah 2 Coal mine to the west of the site has been approved and proposes to install a conveyor belt structure along the northern side of Tooheys Road.

The proposal is consistent with the existing character of the site and the intended character of the locality under land zoning and intentions for the area.

Chapter 3.3 – On-Site Sewage Management

This Chapter seeks to ensure that sewage from development on unsewered properties is disposed of in a manner that minimises impacts on the natural environment, built environment and public health. All applications for development on unsewered land are required to be accompanied by a wastewater management report prepared by a suitably qualified professional consultant. Specifically, consultants must be able to demonstrate they meet the minimum requirements as set out in Section 3.3 and 3.4 of AS1547:2012 Onsite domestic wastewater management.

A wastewater management report (prepared by Decentralised Water, dated 17/04/2023) was submitted with the application and concludes that the geology, soil characteristics, available land for on-site application and local climate, allow treated wastewater to be disposed on-site via an approval disposal method. 

It is proposed to reconfigure the amenities and site admin on the site and install a new commercial AWTS with Wisconsin sand mounds within existing disturbed areas. The proposed Wisconsin sand mound has the ability further reduce nutrients from the wastewater stream within the mound and is the most desirable land application area for this site considering the ecological sensitivity of the site. 

The proposed method is considered satisfactory, and a condition is included on the consent requiring a separate application under Section 68 of the Local Government Act 1993 for the installation of a new on-site effluent disposal system prior to issue of any construction certificate. 

Development Contributions

The following contributions plans are relevant pursuant to Section 7.18 of the EP&A Act and have been considered in the recommended conditions (notwithstanding Contributions plans are not DCPs they are required to be considered):

· Central Coast Section 7.12 Plan

This Contributions Plan has been considered. The proposal is subject to a contribution based on the cost estimated submitted with application. A contributions condition is included in recommended draft consent conditions. 

· Housing Productivity Contribution

The Housing and Productivity Contribution (HPC) applies to development applications lodged on or after 1 October 2023. The subject application was lodged on 20 September 2023 and therefore the HPC does not apply.

(d) Section 4.15(1)(a)(iiia) – Planning agreements under Section 7.4 of the EP&A Act

There have been no planning agreements entered into and there are no draft planning agreements being proposed for the site. 

(e) Section 4.15(1)(a)(iv) - Provisions of Regulations

The proposal is Designated Development under Schedule 3 of the EP&A Regulation and is accompanied by an Environmental Impact Statement (EIS). The EIS submitted is consistent with the requirements under Part 8, Division 5 of the EP&A Regulation. 

The submission received in response to the notification of the application was sent to the Department of Planning and Environment as required under Section 60 of the EP&A Regulation. 
Section 4.15(1)(b) - Likely Impacts of Development

The likely impacts of that development, including environmental impacts on both the natural and built environments, and social and economic impacts in the locality must be considered. In this regard, potential impacts related to the proposal have been considered in response to SEPPs, LEP and DCP controls outlined above and the Key Issues section below. 

The consideration of impacts on the natural and built environments includes the following:

· Context and setting – The proposal is considered generally consistent with the context of the site, as the site is within an established industrial area and the proposed use as an asphalt plant is compatible with surrounding uses. The alterations to the built form are relatively minor and are not anticipated to impact the character and amenity of the locality and streetscape. Potential visual impacts associated with the 10m RAP stockpiles are discussed further in the Key Issues section of this report.

· Access and traffic – The proposed traffic generation, access and parking arrangements are considered acceptable and discussed further in the Key Issues section of this report.

· Public Domain – the proposal does not impact on any areas of the public domain. The proposed administration building provides an acceptable setback to Tooheys Road.

· Utilities – The site is not connected to the electricity network and the site is powered by a diesel generator located at the asphalt plant. Two 10 kL rainwater tanks will be installed adjacent to the office and laboratory buildings for firefighting supply. A new wastewater management system is proposed as part of the subject application. This has been reviewed by Council and the proposed system is found to be acceptable. 
· Biodiversity – the proposal is confined to existing operational areas of the site previously cleared of native vegetation. The wider site includes a conservation area. The applicant undertook additional surveys during assessment of the proposal and has developed a Conservation Management Plan that provides for suitable long term management of threatened species in the conservation area, including in relation to potential increased indirect impacts from the proposed redevelopment and intensification of production on the site. Conditions have been recommended and further protections are provided by the GTAs issued by the EPA in relation to potential impacts to biodiversity in the adjacent Wallarah Creek.
· Heritage – the site is not nearby or likely to impact any items of European heritage. A search of the Aboriginal Heritage Information Management System (AHIMS) on 20 June 2022 identified one registered Aboriginal site within one kilometre of the site. The registered site was located south of the Motorway Link Road and will not be impacted by the proposal.

· Soil and water – the proposal is accompanied by a Stormwater Assessment (Martens, April 2024) which assess potentially polluting materials and the site stormwater strategy. The report states that sampled stormwater runoff characteristics are within typical ranges for urban/industrial stormwater runoff. Analysis confirms that the storage and processing of RAP on the site does not introduce any significant additional pollutants to the stormwater runoff from the site. The report concluded that the existing stormwater management strategy to address industrial site runoff is appropriate without alteration. Maintenance of this system shall ensure acceptable site water quality outcomes. Discharge of pollutants from the site are trivial with regards to their concentration and the risk (very low) of environmental harm that they present. 

The proposal was reviewed by the EPA and further information was sought in relation to surface water and groundwater. The EPA reviewed the information provided in response and determined that it addressed most of the risks, however residual risks remain. Therefore, a water pollution discharge assessment and a subsequent water management options assessment is required to be undertaken to identify and mitigate any impacts that any discharges leaving the premises contribute to maintaining or restoring the environmental values of the receiving waterway, consistent with the NSW Water Quality Objectives. It is considered that appropriate measures to address any potential impacts are included within the GTAs issued by the EPA.
· Natural hazards – The site is bushfire prone land and includes areas identified as being within Vegetation Category 1 which is considered to be the highest risk for bush fire. The Bushfire Assessment submitted with the application notes suitable access is provided for emergency vehicles and that all aspects of the plant will have a minimum defendable space of at least 15m. The Bushfire Assessment notes that subject to conditions, the objective of Planning for Bushfire Protection can be met. The application was referred to NSW RFS who reviewed and supported the proposal subject to conditions.

· Fuels and chemicals – All hazardous substances and dangerous goods are stored in dedicated bunded areas positioned immediately east of the asphalt plant, within the centre of the site. Various other chemical substances are consumed in minor quantities and stored within the laboratory, workshop, and office building. All vehicles are refuelled on a designated concrete apron with controls adjacent to the diesel tank.

· Natural environment – There are no significant changes to the natural environment (eg, earthworks) proposed.

· Economic impacts – there will be a positive economic impact from the proposal through increased expenditure in the local area during construction and operation. The project will enable the supply of asphalt to additional clients in the Central Coast and Hunter regions, who Fulton Hogan would have been unable to supply in the past and who would have had to pay higher costs to source asphalt from suppliers located further away.

· Social impacts – potential noise, air quality, traffic, hazards, visual and construction impacts have been assessed. It is considered that all potential impacts are within acceptable limits. On this basis, it not considered that the proposal will result in any adverse amenity impacts on the surrounding community.  

· Construction – the potential impacts from construction have been considered and adequate measures are in place to mitigate any impacts. The construction phase has the potential to generate dust emissions. The Air Quality Assessment sets out a range of mitigation measures to ensure dust generation is controlled during the construction activities and the potential for off-site impacts is reduced. In regard to noise impacts the Noise report demonstrates that predicted construction noise levels at nearest noise sensitive receivers are below the relevant thresholds. Notwithstanding this noise mitigation measures are included the report and the EPA has included a requirement for a construction noise management plan. Recommendations of both the Air Quality and Noise reports shall be implemented in accordance with recommended conditions of consent.

· Cumulative impacts – the proposal is not anticipated to result in any adverse cumulative impacts when considering development within the wider locality.

Accordingly, it is considered that the proposal will not result in any significant adverse impacts in the locality as outlined above. 

3.2 Section 4.15(1)(c) - Suitability of the site

The site is ideally and strategically located given its proximity to a major road route (M1 Pacific Motorway and A43 Pacific Highway). 

In regard to natural hazards, the site is identified as bushfire prone land and bushfire management has been satisfactorily addressed in the application and conditions recommended by the NSW RFS. The proposal is located within a flood free area of the site and shall not be adversely impacted by flooding.

Given the land zoning and existing use of the site for the same purpose, the proposal is considered to be suitable for the site and it is well separated from sensitive land uses.

3.3 Section 4.15(1)(d) - Public Submissions

These submissions are considered in Section 5 of this report. 

3.4 Section 4.15(1)(e) - Public interest

The proposed development is permissible within the zone and, based on the findings of the EIS and the General Terms of Approval issued by the EPA, is not expected to adversely impact upon the amenity of the locality or the surrounding environment. In continuing asphalt production on a site already established for this purpose, close to the source of demand, the requirement for relocation to, or development of other potentially more environmentally sensitive locations will be avoided. Approval of the application is considered to be in the public interest.

4. REFERRALS AND SUBMISSIONS 

4.1 Agency Referrals and Concurrence 

The development application has been referred to various agencies for comment/concurrence/referral as required by the EP&A Act and outlined below in Table 5. 

Table 6: Concurrence and Referrals to agencies

	Agency
	Concurrence/
referral trigger
	Comments 
(Issue, resolution, conditions)
	Resolved


	Concurrence Requirements (s4.13 of EP&A Act) – N/A

	Referral/Consultation Agencies 

	NSW RFS
	S4.14 – EP&A Act

Development on bushfire prone land
	The application was referred to the NSW Rural Fire Service for advice under s4.14 of the EP&A Act as the site is bush fire prone land.

The RFS assessed the proposal and raises no objections.

The RFS recommends several conditions of consent which have been included to improve overall fire safety of the development.
	Yes

	Transport for NSW
	Section 2.121 – State Environmental Planning Policy (Transport and Infrastructure) 2021
Development that is deemed to be traffic generating development in Schedule 3.
	The proposed development is deemed to be traffic generating development.

TfNSW assessed the proposal and raises no objection to, or requirements for, the proposed development as it considered there will be no significant impact on the nearby State road network.
	Yes

	Integrated Development (S 4.46 of the EP&A Act) 

	NSW EPA
	S47 and S48 of the Protection of the Environment Operations Act 1997

Development that requires an environment protection licence.
	The proposal requires an EPL and is integrated development under the POEO Act.

The EPA issued two requests for additional information and GTAs were subsequently issued on 16 October 2024. 
	Yes


As Crown Lands and the Biodiversity and Conservation Division (BCD) of the Department of Planning & Environment also had input into the SEARS they were consulted during assessment of the application.
Crown Lands originally provided input because Tooheys Road was previously a Crown road. Crown Lands considered it appropriate for Tooheys Road to be transferred to Council where a proposed development would increase traffic on the road. Council initiated a request for transfer and the transfer was confirmed in the Government gazette published on 18 October 2024.
The BCD confirmed that they were generally supportive of the conclusions and recommendations provided in the Flora and Fauna Impact Assessment Report (Land Ecoconsulting, 28 August 2003) and that they have no further comment regarding biodiversity for this application.
4.2 Council Officer Referrals

The development application has been referred to various Council officers for technical review as outlined Table 6. 

Table 7: Consideration of Council Referrals

	Officer
	Comments
	Resolved 

	Engineering 
	Council’s Engineering Officer reviewed the proposal and considered that there were no objections subject to conditions. 
	Yes

	Traffic 
	Council’s Traffic Engineering Officer reviewed the proposal and considered that there will be no impact on the efficiency of the existing intersection.
	Yes

	Environmental Protection
	Council’s Environmental Protection Officer reviewed the proposal and considered that there were no objections subject to recommended conditions.
	Yes

	Environmental Protection (OSSM)
	Council’s Environmental Health Officer reviewed the proposed wastewater management report and considered that there were no objections subject to standard conditions.
	Yes

	Waste
	Council’s Waste Officer reviewed the proposal and considered that there were no objections subject standard conditions
	Yes

	Water and Sewer
	Water and sewer services are not available to the land. No further comments.
	Yes

	Ecology
	Council’s Ecologist reviewed the proposal and considered that there were no objections subject to conditions.
	Yes 


The outstanding issues raised by Council officers are considered in the Key Issues section of this report. 

4.3 Community Consultation 

The proposal was notified in accordance with the DCP from 6 October 2023 until 7 November 2023. It was further notified from 10 November 2023 to 12 December 2023 to confirm the description of the proposal. The notification included the following:

· A sign placed on the site;

· Notification letters sent to adjoining and adjacent properties;

· Notification on the Council’s website.

The Council received one unique submission, comprising an objection. The issues raised in the submission are considered in Table 8. 

Table 8: Community Submissions

	Issue
	No of submissions
	Council Comments

	Air and Noise Emissions Assessment

In respect to the Air Quality and Noise Assessments three properties have been incorrectly identified as either industrial receivers or not identified at all.
	1
	Council’s Environmental Health Officer has confirmed that in regard to air quality the assessment criteria has adopted the same criteria for all receivers (2.0 (OU) – the most conservative criteria) regardless of how they have been categorised, no additional assessment is required. 

In regard to the Noise Assessment the NSW EPA Noise Policy for Industry states for isolated residences within an industrial zone the industrial amenity level would apply. Therefore, Councils Environmental Health Officer has confirmed that they are of the opinion that the applicant’s Noise Assessment has correctly categorised these properties for the amenity level.  

	Traffic

Review of the plans developed by Fulton Hogan as they relate to heavy vehicle entry and exit swept paths suggests the paths may have a significant impact on Lot 1 DP1284337 owned by Wyong Coal.


	1
	Updated swept path testing of both existing road conditions and with consideration for Wyong Coal’s future approved road alignment has been provided. The swept path testing has been undertaken using the AutoTurn 11 software package with design vehicles of a 20m length Articulated Vehicle (AV) and a 26m length B Double vehicle in accordance with AS2890.2:2018.

The results indicate that the existing layout with proposed changes can accommodate two-way passing between two AV’s at the property boundary as well as achieving entry and exit by 26m length B Double vehicles. This is achieved whilst staying clear of the Wyong Coal owned land. Additionally, the same results are achieved in a future case where Wyong Coal’s approved road alignment is implemented. That is, two-way passing between two AV’s at the property boundary is achieved as well as entry and exit by 26m length B Double vehicles. 

Accordingly, vehicular access of the site will remain clear of the Wyong Coal owned land nearby. 

	Traffic

The proposal has not adequately considered cumulative traffic impacts in the area.


	1
	The original traffic report provided by the applicant included an assessment of the operational traffic volumes of the Tooheys Road site of the Wallarah 2 Coal Project. An additional future scenario was assessed with the additional traffic of both the future asphalt plant and Wallarah 2 Coal Mine traffic added onto the existing traffic volumes recorded. The purpose was to compare the existing intersection operations to both these future traffic scenarios under the increased traffic load. The assessment demonstrated that the interchange intersections will maintain acceptable performance with the addition of traffic generated from the addition of either the asphalt plant traffic only or traffic associated with both the asphalt plant and Wallarah 2 Coal Mine Development. 
Supplementary traffic advice assessed the expected traffic generation from the construction phase of the Wallarah 2 Coal Mine. An additional future scenario has also been assessed with the additional operational traffic of both the future asphalt plant and Wallarah 2 Coal Mine construction traffic added onto the existing traffic volumes recorded. This assessment represents the highest traffic volumes generated by both developments and hence will reflect the largest impact. The purpose of this assessment was to compare the existing intersection operations to both these future traffic scenarios under the increased traffic load. The interchange intersections will maintain acceptable performance with the addition of traffic generated from both the asphalt plant operation and Wyong Coal Mine construction, which represent worst case outcomes in terms of traffic generation for each site. 

Accordingly, the resultant traffic impacts of the proposed development are considered acceptable.


5. KEY ISSUES

The following key issues are relevant to the assessment of this application having considered the relevant planning controls and the proposal in detail:

5.1 Visual Impacts

Certain elements of the project will transform the existing visual landscape of the asphalt plant. Where new structures are proposed, such as additional bulk material storage bays and the new office building, the infrastructure has been designed in a manner which complements the existing industrial setting, including selection of colours and materials which are consistent with those currently installed at the site. It is therefore not considered that these structures will result in any adverse visual impacts.

However, the proposal includes increasing the height of RAP stockpiles to 10m, an increase of 6m beyond the current maximum stockpile height of 4m. Given the relatively large areas that these stockpiles will occupy concern was raised over their potential visual impacts.

The applicant provided a visual impact assessment (VIA) (Geoscapes, 18/03/2024) which assesses the potential visual impacts of the proposed RAP stockpile heights on visual receptors within the immediate area. 

The site is surrounded by dense bushland covering large expanses of the visual context, however neighbouring industrial premises on Tooheys Road and passing motorists have a degree of visibility into the site through the site frontage and access driveway. Similarly, passing motorists on the A43 motorway link to the south have a degree of visibility through landscape vegetation.

The following two visual receptors were chosen to assess visual impacts:

· Tooheys Road – adjacent to the site entrance

· A43 Motorway Slip Road

The figure below shows the location of the proposed RAP stockpiles.
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The larger hardstand area to the south will be typically stored in one large stockpile using the entire width of the area with the exception of a 3m wide setback from edge. It will have a 45 degree batter to 10m height with a flat top.

The smaller hardstand to the north will also be stored in one or two piles. This will have a ‘concrete block barriers’ around the perimeter so the material will be piled up to the edge, again this stockpile with have a flat top.

To understand the potential visual impacts cross-sections have been provided.

Viewpoint 1 is taken from Tooheys Road adjacent to the site entrance. 
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Figure 18: Viewpoint 1 - Tooheys Road adjacent to site entrance looking southwest
This view would be experienced predominately by motorists traveling past the site entrance in a westerly direction. The number of motorists is likely to be low as the road is minor only serving the development and a small number of rural residential properties. Views for motorists would be transient and of short duration and views of existing industrial facility are already apparent within the view. Therefore, the sensitivity has been judged to be very low. 

As can be seen in the photomontages, the 10m high stockpiles would be visible to passing motorists, however, the planned addition of a new office and production lab would likely further obscure them. The 10m stockpiles will form a minor constituent of the view being partially visible to be a small component. It is judged that the magnitude of change would be low. 

The VIA concludes that the significance of the visual impact at this location is judged to be negligible. 

Viewpoint 2 was taken from the southern slip road entry to the A43 motorway. It looks north and would likely be experienced by drivers or passengers depending on their direction of travel.

The A43 will have motorists traveling past the site at high speed, however glimpsed views may exist from the carriageway and on entry slip lanes. 

[image: image23.png]e —
i e





Figure 19: Viewpoint 2 - A43 Motorway Slip Road looking north
The A43 is a busy road and potential receptor numbers are high. However, due to the angle and speed of travel, motorists would only experience this view for a very short period of time. The existing site is well screened by vegetation to the A43 with only part of the facility and the southern mound seen. The sensitivity has been judged to be low. 

The stockpiles would be larger than what is presently visible within the baseline images. However, they would still be well screened behind the existing vegetation along the A43. The change in view would also be less noticeable when traveling at speed by vehicle. Therefore, it is judged that the magnitude would be low. 

The VIA concludes that the significance of the visual impact at this location is judged to be minor negligible.

It is considered that the applicant has demonstrated that the potential visual impacts associated with the proposal are low. 

With the above considered, the project will not result in substantial changes to the visual amenity of the site or location, or the views of surrounding neighbours or motorists and pedestrians along Tooheys Road or the Motorway Link Road.

Resolution: This issue has been resolved through the provision of additional information from the applicant.

5.2
Traffic, Parking and Access

The site is well connected to the State Road network, with the Pacific Motorway M1 located to the west of the site and the Pacific Highway (A43 Motorway) located to the east and south of the site. Tooheys Road connects to the Motorway Link Road which connects to both the M1 Motorway and A43 Pacific Highway. All haulage routes to the site will be via Tooheys Road via the interchange at the Motorway Link Road.
The Traffic and Parking Impact Assessment (prepared by McLaren and dated 22 June 2023) notes the available arterial routes and states that all heavy vehicles travelling to and from the site will utilise the Motorway Link Road to connect to the M1 Motorway to the west to travel to / from the south and north, and the A43 Pacific Highway to the east to travel north and south. It is estimated that the inbound / outbound trucks will be evenly split between eastbound and westbound directions of travel (i.e. 50% eastbound / 50% westbound). The figure below shows the existing approved B-double routes within close proximity to the site (identified in green).
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Figure 20: Existing B-double routes
The Motorway Link Road, M1 Motorway and A43 Pacific Highway are all existing approved B-double routes and Tooheys Road connects to the existing approved B-double routes at the interchange with the Motorway Link Road.

The existing development has an operating capacity of 100,000 tonnes per annum including up to 20,000 of recycled asphalt material with approximately 20 staff on site at any time. The proposed development is proposed to have an operating capacity of 400,000 tonnes per annum including up to 99,000 of recycled asphalt material with up to 35 staff on site at any time.
The proposed expansion to the asphalt plant is forecast to generate up to 264 daily movements and 51 peak hour vehicle trips based upon the average case. The worst-case maximum traffic generation within a single peak hour period is forecast to be 100 vehicle trips, although will not occur on a daily basis, nor will it overlap with the commuter peak hour periods and will be a rare event based upon probability.
The Traffic report states that the addition of 264 daily vehicle movements on the Motorway Link Road (average), or 51 to 100 peak hour vehicle trips (average / maximum) is a low increase and most likely within the daily and peak hourly fluctuation of the classified road.

Council’s Transport Engineer has considered the traffic generation and advised that the traffic generated by the proposed expansion will not have an impact on the efficiency of the existing intersection. 

To clearly understand the traffic impacts of the proposal, consideration should be given to the degree of change between the existing and proposed situations.

The applicant has provided Supplementary Traffic Advice which details the average peak hour traffic generation of both the existing and proposed developments. A simplified comparison of the estimated average peak hour traffic volumes generated by each development is summarised in the table below.  
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Table 5: Average Peak Hour Traffic Generation Comparison

As shown, the proposed development is expected to result in an increase of 24 vehicle trips (20 in, 4 out) during the average AM peak hour period and 29 vehicle trips (11 in, 18 out) during the PM peak hour period compared to the existing operation. This represents a minor increase which is within the capability of both the road network and intersection.

No upgrades to the Tooheys Road interchange or Tooheys Road were recommended as part of the proposed expansion to the asphalt plant in the Traffic report. Both Council’s Transport Engineer and Senior Development Engineer have confirmed that no improvements to the existing road network or access to the site are required.

Resolution – the overall increase in traffic from the proposal is minor and within the capability of the road network and intersection. No upgrades to the access or Tooheys Road are recommended.

5.2 Biodiversity
The conservation area of the site includes known habitat for the following threatened species - Corunastylis sp. Charmhaven (Charmhaven Orchid), Angophora inopina (Charmhaven Apple), Tetratheca juncea (Black-eyed Susan), Crinia  tinnula (Wallum Froglet) and Squirrel Gliders.
A Conservation Management Plan (CMP) was previously conditioned as part of the consent for DA/251/2016/A for a two-lot subdivision. This consent amended the configuration of the proposed two lots in response to the location of the Critically Endangered Charmhaven Orchid. The endangered flora was located during ecological studies carried out in conjunction with DA/1511/2016 for the construction of the asphalt batching plant. The amended lot layout proposed that all the endangered ecological species are to be located on proposed lot 2 with proposed lot 1 to be developed for the proposed ashpalt plant. The areas containing the endangered flora were proposed to be set aside for future protection and management in accordance with the CMP.

The figure below shows the lot configuration that was approved – lot 2 being the conservation area on the site.
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Figure 21: Approved Plan DA/251/2016/A
The CMP and associated monitoring program for the site was developed in consultation with the Biodiversity and Conservation Division of Department of Planning and Environment and was approved by Council in 2019. This CMP was designed to protect and appropriately manage the threatened flora and fauna species on site, including to manage direct and indirect impacts of the asphalt plant development. However, this plan was never implemented by Fulton Hogan. The reason previously given by Fulton Hogan to Council was that they believed that implementation of the plan was only legally linked to the consent for the subdivision, a consent which the company did not intend to act upon once they purchased the entire lot.

Given the high biodiversity values present on the property, indirect and prescribed impacts remain a biodiversity issue to be addressed in the proposed redevelopment of the site and increase in production. This is particularly in light of a large possible decline in a known population of the Critically Endangered Charmhaven Orchid population since pre- development surveys in 2018. Threatened species sensitive to increased pollutants such as the Wallum Froglet, were also known to occur on site pre-development.

The data presented in the Flora and Fauna Assessment did not support a conclusion that the existing development and current management of the conservation land is not having an impact on the threatened biodiversity known from the site. Accordingly, Council’s Ecologist sought additional surveys and information including a revised CMP. 
The additional terrestrial ecological survey and assessment requested by Council was undertaken.

Further orchid surveys have been undertaken within 20m of the existing facility (in 2024), and the number of Charmhaven Orchids detected on site was 48. The previous Land Eco surveys reported earlier in the DA recorded approximately 13, and the previous surveys on site in 2017 detected 80 individuals on the site overall. Twelve (12) threatened Angophora inopina were also recorded within the same 20m buffer area.

Section 6 of the Flora and Fauna Assessment lists Mitigation Measures that must be implemented before, during and after construction. An updated CMP (Land Eco 2024) has been developed for the Conservation Management Area on the site. The CMP will provide for suitable longer-term management of threatened species, including in relation to potential increased indirect impacts from the proposed redevelopment and intensification of production on the site. The CMP includes monitoring of threatened species and provision of annual reports to Council for an initial five-year monitoring period.

Council’s Ecologist noted that the proponent was in discussion with the EPA regarding potential for increased loads and concentration of pollutant in discharges to the environment as a result of the proposed increase in production, importation and processing limit of RAP on the site. This is a matter relevant to ecological assessment due to potential impacts on the receiving environment of Wallarah Creek, which includes habitat for threatened species such as the Wallum Froglet. The EPA have now issued GTAs on 16 October 2024. These GTAs condition that further studies be undertaken as part the approval process for the modification of the Environmental Protection Licence, including a Water Pollution Discharge Assessment and Water Management Pollution Assessment. The GTAs require that the applicant undertake further consultation with the EPA at preparation and implementation of these Assessments. The EPA has indicated to Council that these studies would have a short time frame for completion in relation to the licence renewal process. Based on the specialist information available and the issuing of GTAs by the EPA, Council’s Ecologist is satisfied that imposition of these conditions will satisfactorily address water quality impacts to Wallarah Creek.

Overall, the subject application provides an opportunity to revive and implement the CMP that was previously developed and envisaged for the site. Further safeguards are provided by the GTAs issued by the EPA. On this basis, it is considered that the conservation values of the site will be suitably managed into the future.

Resolution – the impacts to biodiversity have been considered and subject to recommended conditions and GTAs issued by the EPA the proposal is suitable for the site.

6. CONCLUSION 

This development application has been considered in accordance with the requirements of the EP&A Act and the Regulations as outlined in this report. Following a thorough assessment of the relevant planning controls, issues raised in submissions and the key issues identified in this report, it is considered that the application can be supported. 

The key issues raised by the application are the potential visual impacts of raised RAP stockpiles, traffic generation and conservation management. The visual impacts are considered to be negligible as is the increase in traffic from the proposed asphalt plant upgrade. Approval of the application provides an opportunity for proper conservation of the wider site.
Given the site is already developed with an asphalt plant the proposed upgrade is considered to be suitable for the site and compatible with the locality.

7. RECOMMENDATION 

That the Development Application DA/1474/2023 for Alterations and Additions to Existing Asphalt Plant at Lot 10 DP834953, 203 Tooheys Road, Bushells Ridge be APPROVED pursuant to Section 4.16(1)(a) of the Environmental Planning and Assessment Act 1979 subject to the draft conditions of consent attached to this report at Attachment A. 

The following attachments are provided:

· Attachment 1: Draft Recommended Conditions of Consent  

· Attachment 2: Architectural Plans

· Attachment 3: Environmental Impact Statement

· Attachment 4: NSW EPA General Terms of Approval
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Figure � SEQ Figure \* ARABIC �11�: Proposed Site Plan
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